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In the United States Court of Appeals 


for the Ninth Circuit 


Not 2,337 


Tri Vauury Growrns, formerly known as Tri-VaLury Pack- 
InG AssociaTION, a corporation, Peririoner 


Vv. 


PeperaL Trape Commission, RESvoNDENT 


ON PETITION TO REVIEW AN ORDER OF THE FEDERAL 
TRADE COMMISSION ISSUED FOLLOWING REMAND 


SUPPLEMENTAL BRIEF FOR RESPONDENT 


STATEMENT OF THE ISSUES 


1. Whether the Commission, consistent with the remand 
directed by this Court in the prior review proceedings in 
No. 18,125, properly determined that the lower prices 
quoted by Tri Valley to certain favored purchasers were 
not in faet available to the unfavored purchasers as re- 
quired by Section 2(a) of the Clayton Act, as amended, 
Vp Ursa § 13(a). 

2. Whether the Commission, consistent with the remand 
directed by this Court in No. 18,125, properly determined 
that petitioner has failed to show that its lower prices were 
meaning of Section 2(b) of the Clayton Act, as amended, 
made to meet equally low prices of competitors within the 
1omUE seas 13(b). 

3. Whether the Commission, consistent not only with the 
remand directed by this Court in No. 18,125, but also the 


(1) 


2 


deeision of the Supreme Court in the related ease of Fed- 
eral Trade Commission v. Fred Meyer, Ine., 390 U.S. 341 
(1968), and the Modified Final Decree subsequently issued 
by this Court in that case (No. 18,903), properly deter- 
mined that Tri Valley has violated Section 2(d) of the 
Clayton Act, as amended, 15 U.S.C. § 13(d). 

4. Whether the Commission’s present cease and desist 
order, with the modification proposed below in light of 
the more recent decision of the Supreme Court in the re- 
lated ease of Federal Trade Commission v. Fred Meyer, 
Inc., 390 U.S. 341 (1968), and the Modified Final Decree 
subsequently issued by this Court in that ease (No. 18,903), 
is reasonably related to the violations of law found to 
exist. 

Upon the econelnsion of the remand proceedings direeted 
by this Court in No. 18,125, the Commission issued a cease 
and desist order which is somewhat narrower with respeet 
to the Seetion 2(d) violations than the order against Tri 
Valley previously before the Court. Following the issu- 
ance of the present order and after the filing of the record 
herein, the Supreme Court issued its opinion in Fred Meyer 
and this Court thereafter issued its Modified Final Deeree 
in that case. As the Commission has been without jurisdic- 
tion to modify its present order in conformity with that 
decision and this Court’s Modified Final Decree in Fred 
Meyer beeause of the prior filing of the record herein, the 
Commission proposes that this Court modify paragraph 2 
of the present order (by adding thereto certain language 
shown below in italics) so as to read as follows: 


2. Paying or contracting for the payment of anything 
of value to or for the benefit of any eustomer of 
respondent, pursuant to a specially tailored or 
negotiated arrangement, as compensation or in con- 
sideration for any services or facilities furnished by 
or through sueh eustomer, in connection with the 
offering for sale, sale or distribution of any of re- 
spondent’s produets, unless such payment or consid- 
eration is made available on proportionally equal 
terms to all other customers of respondent, inelud- 


img customers who do not purchase directly from 
respondent, who compete in the distribution of such 
products with the favored customer. 


The Commission has answered petitioner’s contentions 
as to the asserted impropriety of the condnet of the admin- 
istrative proceedings held after remand but believes sueh 
contentions to he entirely without substance and to present 
no issues for consideration by this Court. 


COUNTERSTATEMENT OF THE CASE 
The Nature Of The Case 


This matter arises on a petition for review of an order 
to cease and desist issued by respondent, the ederal Trade 
Commission, agaimst petitioner, Tri Valley Growers, a 
corporation (formery known as Tri-Valley Packing As- 
sociation), hereinafter referred to as “Tri Valley.’’ The 
order was issued following the holding of the remand pro- 
ceedings direeted by this Court in disposing of an earlier 
petition for review filed by petitioner in Tri-Valley Pack- 
ing Association v. Federal Trade Commission, 9th Cir. No. 
WS 25: 

The Commission’s order challenged here, which is nar- 
rower in eertain respeets than the prior order set aside 
by the Court in No. 18,125, again directs Tri Valley to 
eease and desist from engaging in certain practices found 
by the Commission to be violative of Seetions 2(a) and 
2(d) of the Clayton Act, as amended, 15 U.S.C. §§ 13(a) and 
13(d).? The practices proseribed involve Tri Valley’s dis- 
erimination im prices and advertising allowances between 
competing bnvers of ifs canned goods of lke grade and 
quality. 

The Court’s opinion in the prior review proceedings in 


1The pertinent provisions of the amended Clayton Act are set 
forth at pp. 2-3 of the original brief filed by the Commission in 
the review proceedings held prior to the remand directed by this 
Court in Tri-Valley Packing Association v. Federal Trade Com- 
mission, No. 18,125. The respective jurisdictions of this Court and 
the Commission are noted at pp. 1-2 of that brief. 
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No. 18,125 is reported, Tri-Valley Packing Association v. 
Federal Trade Commission, 329 F.2d 694 (9th Cir. 1964). 
There, this Court, while deciding numerous matters in the 
Commission’s favor, remanded the case for further pro- 
ceedings, stating in part (329 F.2d at 710): 


Any judicial review following the entry of the Com- 
mission’s orders resulting from proceedings on re- 
mand may be upon the present record and briefs as 
appropriately supplemented. 


The record herein reflects the proceedings held both 
before and after the remand directed by the Court.? Ac- 
cordingly, and as permitted under the above-quoted direec- 
tion of the Court, the instant brief is imtended as a 
supplement to the brief which the Commission originally 
filed in No, 18,125. 


The pleadings and the Commission’s proceedings prior to 
remand 


The two complaints issued by the Commission against 
petitioner Tri Valley (respondent in the Commission pro- 
ceedings) and certain other pertinent pleadings in the 
consolidated adjudicative proceedings challenged here are 
described, together with record references, at pp. 1, 3-6 
of the Commission’s brief in No. 18,125. 

In general, the first complaint (issued in Docket No. 


’The proceedings of the Commission held prior to remand are 
contained at pp. 1-1560 of the reproduced transcript of reeord, while 
those held subsequent to the remand are contained at pp. 1561-2639. 
The entire reeord has been reproduced in 28 volumes, the first 18 
voluines containing pp. 1-1560 (the proceedings prior to remand) 
and the remaining ten volumes containing pp. 1561-2639 (the pro- 
ceedings subsequent to remand). Therefore, the references to the 
record in the Commission’s brief in the prior review proceedings in 
No. 18,125 apply equally to the consolidated record filed in the in- 
stant proceedings of this Court. See the further explanation made 
in footnote 4, infra, of this brief with respect to the manner of 
reference by the Commission to the consolidated record. 

’See also In the Matter of Tri-Valley Packing Association, 60 
F.T.C. 1134 (1962), wherein the two complaints are set forth ver- 
batim (at pp. 1134-1138). 
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7225) charges ‘'ri Valley with violating Section 2(a) of 
the amended Clayton Act, 15 U.S.C. § 18(a), by discrimi- 
nating in price between different purchasers of its products 
hy selling these products to some of its purehasers at 
higher prices than it sells its prodnets of like grade and 
quality to other purchasers who compete with the un- 
favored purchasers or with enstomers of the unfavored 
purchasers in the resale of such produets. The complaint 
further alleges, inter alia, that the effect of such diserimi- 
natory practices may be to injure, destroy or prevent 
competition with the favored purchasers. 

The second complaint (issued in Docket No. 7496) 
eharges Tri Valley with violating Seetion 2(d) of the 
amended Clayton Act, 15 U.S.C. § 13(d), by paying ad- 
vertising and promotional allowances to some eustomers 
without making such allowances available on proportion- 
ally equal terms to all other eustomers competing in the 
distribution of Tri Valley’s produets. 

The evidence of record in the consolidated proceedings 
and the Commission’s findings and conclusions thereon 
prior to remand are detailed at pp. 6-24 of the Commis- 
sion’s brief in No. 18,125. A number of these same matters 
are also summarized in the Court’s opinion in the prior 
review proceedings, Tri-Valley Packing Association v. F’ed- 
eral Trade Commission, supra. 

The first order entered by the Commission direeted Tri 
Valley to ecase and desist from engaging in certain prac- 
tices violative of Sections 2(a) and 2(d) of the amended 
Clayton Act. R. VI, 578.4 As shown infra, the present 
order of the Commission whieh Tri Valley now challenges, 


4In this suplemental brief as well as in the Commission's pre- 
viously filed brief in No. 18,125, the Commission refers to the reeord 
before the Court in the following manner: “R.” indicates the repro- 
dueed transeript of reeord. The Roman numerals indicate the 
volume, the Arabie numerals the pagination. This implements the 
explanation set forth in this brief in footnote 2, supra, respecting 
the nature of the consolidated record herein. See also the Commis- 
sion’s first brief in No. 18,125 at p. 1, n. 2. 1t should also be noted 
that the page numbers of the reeord which are referred to in this 
and the prior brief are found in that reeord in red at the bottom of 
each page. 
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while similar, contains certain limiting language not found 
in the prior order. 


The prior review proceedings of this Court in No. 18,125 


On appeal to this Court in No. 18,125, the Commission’s 
prior order was reversed and the cause was remanded for 
further proceedings in accordance with the Court’s opinion, 
Tri-Valley Packing Association v. Federal Trade Commis- 
sion, supra. Although ruling in favor of the Commission 
with respect to a number of matters, the Court in its 
opinion set aside the Commission’s findings and conclusions 
on the Section 2(d) charge and set aside the order of the 
Commission on both the Section 2(a) and Section 2(d) 
charges. 329 F.2d at 710; sce also R. XXIV, 2148 n. 1. 

In so remandmg, the Court in its opinion directed the 
Commission to undertake further findings or consideration 
on three points. As summarized by the Commission in its 
opinion, the three points are (R. XXIV, 2148-49): 


(1) Whether or not a causal link existed between the 
seller’s prices and the impact on customer competition, 
or more specifically, whether the goods were generally 
available in the so-called ‘‘California Street’? market 
so that in turn a determination can be made on 
whether the injury was due to the price discrimination 
rather than the failure of the disfavored purchasers 
to take advantage of the opportunity to buy ...; (2) 
the threshold issue of whether the prices allegedly met 
were competitive prices within the contemplation of 
the Section 2(b) proviso ..., and (3) the question of 
the existence of evidence or sufficiency of such evi- 
dence as may exist in the record to support the Section 
2(d), Clayton Act charge. ... 


° The original findings and conclusions issued by the Commis- 
sion in connection with its first order are found at R. VI, 572-78; 
see also 60 F.T.C. at 1178-83. These findings, conclusions and order, 
however, are no longer pertinent for consideration in view of the 
issuance of new findings, conclusions and order by the Commission 
*t the conclusion of the remand proceedings. 
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The Court’s opinion did not prescribe the type of pro- 
ceedings to he conducted in determining these questions, 
speeify the further evidence which could be adduced, or 
limit the exercise of the Commission’s discretion in reason- 
ably carrying out the Court’s directions. 


The proceedings on remand before the Commission and ils 
hearing examiner 


Following this Court’s disposition of the review pro- 
ceedings in No, 18,125, the Commission, by its order of July 
6, 1964, reopened the matter, remanded it to a hearing 
examiner ‘‘for such further proceedings, including hear- 
ings, as are necessary to comply fully with the directions 
contained in the opinion and judgment of the Conrt,’’ and 
direeted the hearing examiner, upon completion of the 
further proceedings, to ‘‘file a revised initial decision based 
upon the record made prior to the remand and any ad- 
ditional evidence that may be reecived.’? R. NIX, 1561. 

Thereafter, extensive prehearing conferences and related 
proceedings were held by the hearing examiner before 
scheduling further evidentiary hearings on remand. R. 
XIX, 1562-1675; R. XX, 1676-1732. In the evidentiary 
hearings on remand which commenced on January 27, 1965, 
additional documentary evidence was reeeived and the 
testimony of fifteen witnesses for the Commission and one 
witness for Tri Valley was adduced. R. NAV, 2204-71; R. 
pew tee 22376; ® XXVII, 2379-2506; BR. RAVI, 2507- 
2639. Several of the witnesses had previously testified in 
the hearings held before remand. After the parties had 
rested their respective eases, the hearing examiner on 
February 3, 1965, closed ihe remand proceedings for the 
taking of testimony and reception of evidence. R. XX, 
1733; R. XXVIII, 2684, 2635, 2639. The parties then sub- 
mitted proposed findings and conelusions and supporting 
argument (R. XX, 1734-95; R. NXT, 1800-29, 1835-66). 

Thereafter, the hearing examiner on April 15, 1965, is- 
sued his Initial Decision on remand, sustaining the Com- 
mission’s charges that petitioner has violated Sections 
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2(a) and 2(d) of the amended Clayton Act, and he included 
in his initial decision an order to cease and desist. The 
decision contains detailed findings of fact and conclusions 
of law, together with specifie references to the supporting 
testimony and exhibits in the record of the consolidated 
administrative proceedings before and after remand. (R. 
XXII, 1876-1935) .° 

Tri Valley noted its intention to appeal (R. X XU, 1937) 
and thereafter briefs were filed by the respective parties 
(R. XXIII, 1949-2012, 2015-64; R. XXIV, 2066-89), and 
oral argument was heard by the full Commission (R. 
XXIII, 2065; R. XXIV, 2090-2144). 

On July 28, 1966, the Commission (with one of its mem- 
bers dissenting) issued a final order, together with an 
opinion, denying the appeal and adopting with certain 
modifications the initial decision on remand of the hearing 
examiner as the decision of the Commission (R. XXIV, 
2145-68) .7 


The Commission’s decision 


The extensive findings of fact contained in the modified 
initial decision adopted by the Commission, and the ques- 
tions raised with respect to them on this appeal, may be 
briefly summarized as follows: 


First, the Commission found that Tri Valley diserimi- 
nated in price between different purchasers (R. XXII, 
1884-91; R. XXIV, 2149-50, 2168). A similar finding by the 
Commission in its original decision was affirmed by the 
Court, 329 F.2d at 700-702. The present finding rests upon 
the same evidence of discriminatory transactions considered 
by the Court in No. 18,125 and also upon additional dis- 
eriminatory transactions found by the Commission. Tri 
Valley does not question the finding that it has discrimi- 
nated in price between different purchasers, but does ques- 


®A typographical error in the Initial Decision was duly cor- 
rected on April 23, 1965. R. XXII, 1876. 

Commissioner Elman, who dissented, filed a separate opinion 
(R. XXIV, 2169-81). 
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tion the Commission’s authority in the remand proceedings 
to make additional findings of priee discriminations (pet. 
supp. br. pp. 17, 30-31). We answer petitioner’s argninent 
below at pp. 14-17, 84 u. 32. 

Second, the Commission found that the effect of the dis- 
erimination may be to substantially lessen competition 
or to injure competition with the favored purchasers (R. 
XA, 1891; R. XXIV, 2151). A similar finding by the 
Commission in is first decision was also affirmed by the 
Court in its prior decision, 329 F.2d at 702-703. Tri Valley 
does not question this finding, except that it does question 
the Commission’s authority to incorporate new findings 
of price discriminations not contained in the previous de- 
cision reviewed by the Court (pet. supp. br. pp. 17, 30-31). 
We answer this argument below at pp. 14-17, 34 n. 32. 

Third, the Commission fonnd that the lower priees were 
not available to the unfavored purchasers (1%. XXII, 1891- 
94; R. XXIV, 2151-58). This finding, which is responsive 
to the first issue which the Court direeted the Commission 
to consider on remand, is discussed below at pp. 17-25. 

Fourth, the Commission found that Tri Valley failed to 
meet its burden nnder the good faith meeting of competi- 
tion defense provided by Section 2(b) of the amended 
Clayiom Aet, 15 U.S.C. § 18(b) (R. XATI, 1894-98; R. 
XNIV, 2159-2163). This finding, which is responsive to 
the second issue which the Court directed the Commission 
{o consider on remand, is disenssed below at pp. 25-31. 

Fifth, the Comission fonnd that Tri Valley did not 
grant or offer promotion payments or allowances on pro- 
portionally equal terms to all enstomers competing in the 
distribution of Tri Valley’s prodnets (R. NXIT, 1898-1903 ; 
R. XXIV, 2164-67) as required by Section 2(d) of the 
amended Clayton Act, 15 U.S.C. § 13(d). Tins finding, 
which is responsive to the third and final issue which the 
Court direeted the Conmmnission to consider on remand, 
is disenssed below at pp. 31-38. 

Based upon the findings summarized briefly above, the 
Commission issued an order to cease and desist. The order 
is identical to that issued by the hearing examiner, except 
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for the addition of certain limiting language in paragraph 
two, viz., the phrase ‘‘pursuant to a specially tailored or 
negotiated arrangement.’’ R, XXIV, 2146-47. The reasons 
for the inclusion of this phrase are discussed in the Com- 
mission’s separate opinion, R. XXIV, 2167. See also Point 
V of the Argument, fra. 

The Commission’s order on remand likewise differs from 
the broader order to cease and desist entered by the Com- 
mission prior to remand since the first order did not in- 
elude this limitation.6 Compare R. VI, 578. 

On September 6, 1966, Tri Valley filed its petition for 
reconsideration of the Commission’s decision, alleging that 
the decision raised new questions which Tri Valley had no 
opportunity to argne (R. XXV, 2182-97). After counsel 
supporting the Commission’s complaint filed an answer in 
opposition (R. XXV, 2198-2201), the Commission (with 
Commissioner Elman dissenting) denied the petition on 
September 23, 1966, in an order setting forth both its ruling 
and supporting views (R. XXV, 2202-03). 


The pertinency to the instant case of the decision of the Su- 
preme Conrt and the Modified Final Decree of this Court in 
Fred Meyer 


In the prior proceedings in No. 18,125, this Court ruled, 
inter alia, that Section 2(d) of the Clayton Act, as amended, 
does not apply if the favored and the disfavored buyers 
compete on different ‘‘funetional levels,’’ e.g., if one is a 
wholesaler and the other a retailer. Tri-Valley Packing 
Association v. Federal Trade Commission, supra, 329 F.2d 
at 709. This particnlar question as to the scope of Section 
2(d) had not been decided by the Commission in the Com- 


’ The Commission’s prior order also referred to the petitioner 
herein (respondent in the Commission proceedings) as Tri-Valley 
Packing Association while the orders on remand entered by the 
Commission and its hearing examiner refer to petitioner by its 
present name, Tri Valley Growers. By stipulation, the complaint 
issued by the Commission in this cause has been amended to in- 
corporate this change of name (R. XXVII, 2397-98). ‘This change 
of name,” as petitioner herein confirms (supp. br. p. 1 n. 1), “does 
not in any way affect the matters before the Court for decision.” 
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mission proceedings held prior to remand, since the Com- 
mission viewed the case as involving customers competing 
on the same functional level (sec R. V1, 572-587). Dis- 
agreeing with the Commission, this Conrt in’ No. 18,125 
concluded that different functional levels were involved as 
to some of the favored and disfavored buyers and found it 
necessary to reach the question which the Commission had 
not considered and which, consequently, had not been 
briefed or argued by the Commission in this Court. 

A year prior to this Court’s decision in 7T'ri-Valley, 
however, the Commission had squarely decided this ques- 
tion in a related proceeding styled Jn the Matter of Fred 
Weyer, lee:, Docktt No. 7492, 68 .1-.0.C. , Trade Reg. 
Rep. [1961-1963 Transfer Binder] { 16,368 (ITC 1963). 
The cease and desist order entered by the Commission in 
Fred Meyer, including the issue of the Commission’s con- 
struction of Section 2(d), was awaiting review in this Conrt 
in the ease of Fred Meyer, luc. v. Federal Trade Com- 
massion, No. 18,903, at the time of the briefing, argument 
and decision in the Tri-Valley case, No. 18,125. Further. 
the Fred Meyer case involved, among other things, the 
same transactions under review in this case respecting 
Tri Valley and Fred Meyer, Ine. This Court, however, 
deelmed in red Meyer to reeonsider its ruling in Tri- 
Valley with respect to the Section 2(d) question, explain- 
ing in part that ‘the issue was considered and considered 
al Jength’”? and ‘we are not inclined after so short a time 
to re-examine that decision ...°’? Mred Meyer, Inc. v. Fed- 
eral Trade Commission, 359 F.2d 351, 363 (9th Cir. 1966). 

On the appeal of this Court’s decision in red Meyer, 
the Supreme Court reversed the judgment of this Court, 
““Gnsofar as it held that the promotional allowances granted 
Meyer by Tri-Valley and Idaho Canning did not violate 
§2(d),’? and remanded the case for further proceedings, 
consistent with the former's opinion. Federal Trade Com- 
mission v. ’'red Meyer, inc., 890 U.S. 341, 858 (1968). As 
the Supreme Court stated in part (390 U.S. at 357): 


We conclude that the most reasonable construction of 
§ 2(d) is one which places on the supplier the respon- 
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sibility for making promotional allowances available to 
those resellers who compete directly with the favored 
buyer. 


And, further (390 U.S. at 558) : 


We hold only that, when a suppher gives allowances 
to a direct-buying retailer, he must also make them 
available to those who buy his products through whole- 
salers and compete with the direct buyer in resales. 


In compliance with the remand directed by the Supreme 
Court and, in turn, this Court, the Commission on June 13, 
1968, issued a modified order to cease and desist in its Fred 
Meyer proceeding consistent with the Supreme Court’s 
construction of Section 2(d). On October 8, 1968, this 
Court issued a Modified Final Decree in No. 18,903, affirm- 
ing and enforcing the latter order of the Commission. The 
decree is reproduced in the Appendix to this brief. 

In the memoranda supporting several of Tri Valley’s 
motions for extensions of time to file its supplemental brief 
herein, Tri Valley has advised the Court of the pertinency 
in the instant ease of the issue as to Section 2(d) presented 
the Supreme Court for review in Fred Meyer. See peti- 
tioner’s motion papers dated September 8, 1967, October 2, 
1967, December 13, 1967, March 14, 1968, and April 17, 1968. 
Tn noting the question under review by the Supreme Court 
in Fred Meyer, Tri Valley twice informed this Court in part 
as follows: 


The grant of this writ [of certiorari] was limited to 
the following question or issue: 


‘J. Whether a supplier’s granting to a retailer who 
buys directly from it promotional allowances that 
are not made available to a wholesaler who resells 
to retailers competing with the direct-bnying retailer 
violates Section 2(d) of the Robinson-Patman Act.’’ 


The question to be so reviewed by the Supreme Court 
in Meyer is closely related to some of the Section 2(d) 
issues involved in petitioner’s present petition, and a 
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deciston thereon will in large part depend on the Sn- 
preme Conrt’s construction of said Section. [P. 2 of 
each of the ‘‘Points And Anthorities In Support Of 
Motion,’’ which accompanied the respective motions of 
Tri Valley dated October 2 and December 13, 1967.] 


Further, Tri Valley in its motion dated March 14, 1968, 
again sought to defer the filing of its supplemental brief 
until after the Supreme Court rendered its decision in H'red 
Meyer. Incorporating by refercnee the points and author- 
ities filed in support of its motion of December 13, 1967, 
Tri Valley advised the Conrt in its motion of March 14, 
1968, in part as follows: 


This motion is made on the gronnd that in the con- 
sidered opinion of the parties the decision of the Su- 
preme Court in said cause [I’red Meyer} can he dis- 
positive of a number of the issues in this case... . 


In its subsequent application dated April 17, 1968, Tri 
Valley advised this Court of a need for additional time to 
file its brief in view of the Supreme Court’s decision in 
Fred Meyer on March 18, 1968. 

Althongh Tri Valley’s supplemental brief fails to disenss 
the Section 2(d) issues in the hght of the Supreme Conrt’s 
decision in Fred Meyer, Tri Valley throngh its counsel 
thereafter authorized the Commission’s connsel to repre- 
sent Tri Valley’s view that the Court shonld consider on 
this appeal the effect of the latter decision as well as the 
aforesaid modified order of the Commission to cease and 
desist as recently affirmed and enforeed by this Court’s 
Modified Final Decree in No. 18,903. See p. 6 of the affi- 
davit supporting the Commission’s motion herein dated 
October 24, 1968, and p. 5 of the affidavit supporting the 
latter’s motion herein dated Angnst 1, 1968. 

In the cireumstances, the Section 2(d) issues merit con- 
sideration on this appeal in the light of the Supreme Court's 
opinion in I’red Meyer and the Commission ’s modified order 
to cease and desist as affirmed and enforced hy the Modified 
Final Decree entered by this Court in No. 18,903. In this 
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connection, the Commission requests the Court to modify 
further the present cease and desist order in conformity 
with the Supreme Court’s decision and this Court’s Modi- 
fied Final Deeree in the Fred Meyer case. The further 
modification requested is set forth and further discussed 
under point V of the argument which follows. 


ARGUMENT 


I. The Commission properly adduced additional evidence and 
made additional findings with respect to the issues which 
were remanded for further proceedings. 


A general objection which Tri Valley raises with respect 
to the Commission’s present findings is that in receiving 
additional evidence on remand and in considering such 
evidence, the Commission acted inconsistently with the 
remand ordered by this Court (pet. supp. br. pp. 10-11, 16, 
17-20). This objection is premised largely upon an erro- 
neous view of the Commission’s functions in connection 
with the ‘‘further proceedings’’ directed by this Court. 

In view of the complexity of the matter and the exten- 
siveness of the administrative record, it was patently rea- 
sonable for the Commission on remand to direct the hearing 
examiner to conduct such further proceedings as would 
seem appropriate to facilitate the determinations desired 
by the Court and to submit a new Initial Decision at the 
conclusion of those proceedings. Nor is there any impro- 
priety in the fact that many of the findings contained in 
the Initial Decision (on remand) are essentially a recapitu- 
lation of findings made previously by the Commission and 
affirmed by this Court in the prior review proceedings. 
329 F.2d at 700, 701-02. We know of no authority—and 
none is cited by Tri Valley—precluding further discussion 
and recapitulation of findings in a subsequent administra- 
tive decision so long as they are not in conflict with the 
Court’s mandate. 

We subunit that all of the findings adopted by the Com- 
mission are entirely consistent with the law of the case as 
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expressed by this Court in its opinion.® These findings 
were duly considered ‘‘in relation to the opinion of the 
court, and any discriminatory transactions enumerated are 
either those referred to by the court, or additional trans- 
actions consistent with the concepts of the Court of Appeals 
in entering its remand order.’? R. XXII, 1907. 

Trt Valley ignores a major purpose for incorporating 
in the Initial Decision (on remand) the findings which in 
principle had been sustained by the Court. As indicated 
in that decision the hearing examiner received further evi- 
dence and entered those findings, in part, to ‘‘appraise thc 
scope of the relief that shonld be granted, since the Court 
of Appeals in remanding the case had set aside the Com- 
mission’s order with regard to the Section 2(a) charge.’’ 
R. XXII, 1907. Since the question of relief, essentially 
injunctive in nature, would arise at the conclusion of the 
remand proceedings if the Section 2(a) charges were sus- 
tained, evidence and findings as to the extent of Tri Valley’s 
pricing practices would beeome important in fashioning an 
appropriate cease and desist order. See this Court’s opin- 
ion m No. 18,125, 329 F. 2d at 710. Furthermore, such 
additional evidence as was adduced was also pertinent in 
view of the obvious relationship between the evidence sup- 
porting the findings approved by the Court and the evidence 
respecting which this Court desired fnrther clarification 
and findings. R. XXIT, 1907. 

A fair reading of the Conrt’s opinion reasonably sup- 
ports the interpretation of the Commission and its exam- 
iner that ‘‘[iJn permitting new findings as to the Section 
2(a) charges, the Conrt of Appeals clearly indicated its 
intention that further evidence could be adduced if neces- 
sary.’ R. XNIJ, 1907. The Court’s opinion, as noted in 


® The decision in Morand Bros. Beverage Co. v. National Labor 
Relations Board, 204 F.2d 529 (7th Cir. 1953), relied on by Tri- 
Valley (pet. supp. br. p. 31), is inapplieable here. There, certain 
findings were inconsistent with the law of the case and unrelated 
to the issues remanded to the “inferior tribunal” for resolution. 


16 


the Counterstatement of the Case, did not limit the Com- 
mission’s discretion in reasonably earrying out the Court’s 
direetions as to further proceedings. Even if the Court’s 
opinion could be viewed as posing some uncertainty as to 
whether the Court and its members actually ‘‘meant what 
we said or said what we meant,’’ Mederal Trade Comiis- 
sion v. J. Weingarten, Inc., 336 F.2d 687, 696 (5th Cir. 
1964), cert. denied, 380 U.S. 908 (1965), the Commission’s 
exercise of diseretion in furtherance of ‘‘a system of justice 
dedicated to the objective of finding the truth’’ (id. at 696) 
was reasonable in the circumstances and not at variance 
with the Court’s mandate. 

In discharging its funetions in the public interest and 
commensurate with due process considerations, the Com- 
mission is entitled to reasonable latitude in giving effect to 
the Court’s directions. Cf. P. Lorillard Co. v. Federal 
Trade Commission, 186 F. 2d 52, 55 (4th Cir. 1950); Fed- 
eral Trade Commission v. J. Weingarten, Inc., supra. And, 
‘‘when a reviewing court finds legal error in an administra- 
tive order, the ageney is not foreelosed upon the remand 
of the case from enforeing the legislative policy of the act 
it administers, provided the new order does not conflict 
with the reviewing court’s mandate.’’ Federal Trade Com- 
mission v. Colgate-Palmolive Co., 380 U.S. 374, 379 (1965), 
citing the decisions in Securities & Exchange Commission v. 
Chenery Corp., 332 U.S. 194, 200 (1947), and Federal Com- 
munications Commission v. Pottsville Broadcasting Co., 
309 U.S. 134, 145 (1940), which are also pertinent here. 

The Commission’s exercise of diseretion in giving effect 
to the directed remand was entirely proper, as it ‘‘was 
not in disregard of the Court of Appeals’ first mandate 
and was a good-faith attempt to incorporate the legal prin- 
eiples contained therein.’’ Federal Trade Commission v. 
Colgate-Palmolive Co., supra, 380 U.S. at 383.%° Tri Valley 


10 Since the actions of the Commission upon remand involve the 
reasonableness of its procedures in carrying out the Court’s man- 
date and not a question of power or “jurisdiction”, Tri Valley’s 
reliance on Zdanok v. Glidden Co., 327 F.2d 944 (2d Cir. 1964), 
cert. denied, 377 U.S. 934 (1964), is misplaced. See White v. Hig- 
gins, 110 F.2d 312 (ist Cir. 1940). 
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not only had ample notice and opportunity fo meet the 
evidence and coutentions of complaint counsel but, as it 
coneedes (pet. supp. br. pp. 19, 20), munch of the evidence 
presented by complaint conusel was received without ob- 
jection. 

In the cirenmstaneces, it was unnecessary, contrary to 
Tri Valley’s contentions (supp. br. pp. 3, 8, 11 and 20), 
for the Commission to apply to this Court for leave to 
addnuee additional evidence with respect to the issues on 
remand in accordance with Scetion 11(c) of the amended 
Clayton Act, 15 U.S.C. § 21(e)." 


If. Consistent with the remand directed by this Court in the 
prior review praceedings in No. 18,125. the Commis- 
sion properly determined that the lower prices quoted 
hy Tri Valley to certain favored purchasers were not in 
fact available to the unfavered purchasers as required 
by Section 2(a) of the amended Clayton Act. 


In the prior review proceedings in No. 18,125, this Court 
specifically upheld the Commission’s findings that Tri Val- 
ley discriminated in price between different purchasers and, 
further, that the effect of such discrimination may he to 
substantially injure, destroy or prevent competition between 
chain stores receiving the benefit of such discriminations 
and uon-favored retailer purchasers and retailer customers 
of non-favored wholesaler purchasers. Tri-Valley Packing 
Association, Inc. v. Federal Trade Commission, supra, 329 
I’. 2d at 702. See also In the Matter of Tri-Valley Packing 
Association, supra, 60 F.T.C. at 1181. 

The Court, while concluding that the evidenee would 
support a finding of the requisite adverse competitive effect, 
noted that the Commission had not considered Tri Vallev's 


U Tf, however, the Court now determines that the Commission in 
its endeavor to discharge its funetions in the public interest has 
received and considered any evidence beyond that permitted by the 
Court’s mandate, it is requested that this Court treat the instant 
brief as the request and showing contemplated by Scetion II(e) 
of that statute and, in licu of a further remand, consider the entire 
record herein as if such request and showing had previously been 
made. No violation of Tri Valley's fundamental right to a fair 
hearing or of the statute itself would result from such procedure. 
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argument that the lower prices offered to favored pur- 
chasers in the ‘‘California Street’? market were available 
to non-favored purchasers. The Court deemed this argu- 
ment pertinent becanse, if true, it may establish a lack of 
causal connection between the price discriminations and 
any probable injury to non-favored purchasers. 329 F.2d 
at 703-704. In ruling that the Commission should deter- 
mine this question on remand, the Court explained in part 
(329 F.2d at 704): 


While Tri-Valley presented before the Commission the 
factual basis upon whieh this argument is made, it did 
no more than suggest the legal question which it now 
urges concerning the necessity of a casual connection 
between price differentials and probable competitive 
injury. This may explain why the Commission did 
not deal with the problem in its opinion or findings. ... 
Disposition of this question is dependent upon the 
facts pertaining to the availability, to nonfavored pur- 
chasers, of the low prices for Tri-Valley produets on 
the ‘‘California Street’? market, and the applieation 
of the law to those faets. 


The Court then remanded the case ‘‘for further proceed- 
ings bearing upon the unresolved price diserimination 
question to whieh we have previously referred.’’ 329 F. 2d 
at 706. 

The record contains clear and convineing evidence estab- 
lishing that the lower prices granted the large cham pur- 
chasers were not available to the unfavored purehasers.” 


12The question whether complaint counsel, as petitioner argues 
(pet. supp. br. pp. 17-18), or Tri Valley had the burden of going 
forward with evidence on this issue is not material here, since there 
is substantial evidence in the record to support the Commission’s 
finding that the lower prices were in fact not available to unfavored 
purchasers. We submit, however, that as a matter of law the 
burden of at least going forward with evidence to prove the avail- 
ability of its discounts was on Tri Valley, once proof of the dis- 
criminatory prices had been established. See the Initial Decision 
(on remand) as adopted by the Commission, R. XXII, 1892-93, 
and the Commission’s opinion, R. XXIV, 2145. 


19 


The Commission’s findings on this issue are amply snup- 
ported by the testimony of Messrs. Walter Tewes, of Walkey 
Grocery Company; % Samucl Arshan, of Middlesex Foods, 
Ine.;"* Walter Rohrs, of Middendorf and Rohrs;' and 
Russell Snyder, Tri Valley’s assistant sales manager in 
1957 and 1958.° heir testimony with reference to the 
availability issue has been fully summarized in the Com- 
nission’s opinion and in the modified Initial Decision (on 
remand) adopted by the Commission (R. XNNIL, 1893-94; 
Rosey, 2145-46, 2155). 

Additionally, the Commission and ifs examiner found 
that the unavailability of Tri Valley’s lower priecs to 
unfavored purchasers ‘41s also apparent from the faet 
that Bushey & Wright, a broker with offices in San Fran- 
cisco, represented both H. A. Marr, Denver, Colorado, and 
Hannaford Brothers Company, Portland, Maine, in the 
purehuse of Tri Valley products and, nevertheless, these 
two purchasers consistently paid higher prices than Safe- 
way and/or A&P.”’ R. XXIHI, 1994. As the Commission 
and its examiner further found (R. XXII, 1894) : 


Apparently, having a buying representative on ‘‘Cali- 
fornia Street’? is no guarantee that a purehaser will 
receive the lowest possible price from a supplier. If 
it were a guarantee it would seem that the unfavored 
purehasers would seek a favorable price on the 
‘Street’? through their brokers. If the prices identi- 
fied were actually sought through brokers, it 1s ap- 
parent that the brokers were unable to obtain the 
favorable price on the ‘‘Street’’. Hither inference, 
contrary to the contention of the respondent [Tri 
Valley], must lead to the same conelusion. 


In diseussing further the unavailability of lower prices to 
Marr and Ifannaford, even though these firms were repre- 


19, XII, 1028-37; R. XXV, 2208-30. 
1 WU, 1065-71; R. NKV, 2230-53. 
16 R, NII, 1037-46; R. XXV, 2254-69. 
16R. XV, 1290-1360; R. XVII, 1478-82; R. NXVII, 2418-78. 
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sented by this San Francisco broker,’ the Commission 
said in its opinion (R. XATV, 2158): 


A sitnation such as this where wholesalers were paying 
the higher diseriminatory prices at the time they were 
represented by a broker on California Street, who 
ineidentally was not instrneted to quote the lower 
prices, elearly demonstrates that the lower prices were 
not in fact available to disfavored purchasers. 


It is signifieant that on remand both the Commission 
and its examiner found, contrary to Tri Valley’s conten- 
tion before the Commission, whieh it eontinues to urge here 
(pet. supp. br. p. 4), that there was no ‘‘California Street’’ 
market, as such, whieh is distingnishable from markets 
outside of California. R. XXII, 1896-97. The Commission 
in its opinion correetly noted that ‘‘[t]he record does not 
support respondent’s [Tri Valley’s] arguments about a 
California Street market. The main source of information 
on this elaimed market and its prices is the indefinite and 
inconclusive testimony of respondent’s assistant sales man- 
ager, Russell Snyder, which the hearing examiner appar- 
ently gave little weight.’’ ® 

The Commission also noted that, as appears from Mr. 
Snyder’s statements, the listings in the various trade and 


17 This situation closely parallels that found violative of Section 
2(a) in In the Matter of Fruitvale Canning Company, F.T.C. 
Docket No. 5989, 52 F.T.C. 1504 (1956), petition for review dis- 
missed per stipulation, 9 Cir. No. 15,246 (January 30, 1957), and 
the same result should obtain here. In that ease, another Cali- 
fornia canner (shown in the present record to be a competitor of 
Tri Valley) sold its goods at higher prices to certain buyers (whole- 
salers and others) who were represented by brokers than it sold 
like goods directly to certain large retail chain stores who bought 
through their own buying agencies located in San Francisco. Among 
the favored retail chains were Safeway, A & P, American Stores 
and First National Stores, all of whom are among the favored 
retail buyers in this proceeding. 

*The Commission at this point quoted the testimony of Mr. 
Snyder before remand (R. XVII, 1508, 1509) and after remand 
(R. XXVIT, 2453, 2454-55, 2456, 2457). 
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finaucial journals did not mention specific transactions hut 
ouly the ‘‘general pricing level’? of California Street. ‘It 
was not explained how this would inform the prospective 
purchaser that Tri Valley’s goods were available at such 
prices and, in fact, the listing of the general pricing level 
would not necessarily mean the respondent was selling at 
those prices. Neither would this necessarily mean that a 
particular purchuser could obtain the goods from respond- 
ent.atsuch prices.’’ R. XXIV, 2155. 

The Commission further noted that ‘‘{wJhether or not 
a prospective purchaser could have informed himself as 
to the ‘general pricing level’ in California, it is clear that 
the unfavored purchasers had not heard of so-called Cali- 
formia Street prices.”’ R. XXTV, 2155." 

Consistent with the findings contamed in the Initial De- 
cision (on remand) as modified and adopted by the Com- 
mission, the latter stated in its separate opinion (R. XXIV, 
2155-56) : 


We conclude, on the basis of this record, that the Cali- 
fornia Street market is not a regular exchange, and 
that it apparently is no more than a location for indi- 
vidual buyers—mostly chain stores—who enter into 
their own private agreements with the various Cali- 
fornia canners. Further, so far as the favored eus- 
tomers were concerned, it made no difference whether 
the purchaser was located on the Street or off the 
Street. If the lower preferential prices were available 
to the unfavored customers, as asserted, they could 
only have been available on the basis of possible deal- 
ings with the respondent [Tri Valley], directly or 
through a broker, aside from any so-called California 
Street market transactions. 


In determining the unobtainability by unfavored buyers 
of Tri Valley’s lower prices, the Commission noted Tri 


19The Commission at this point quoted, as an example, certain 
testimony of Mr. Tewes (R. XXV, 2218S) and correctly observed 
that “{o]ther witnesses in the trade testified to the same effect.” 
R. XXIV, 2155. 
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Valley’s concession that it did not ‘‘through its price lists, 
invoices, brokers, or employees, give any information to 
these wholesalers [unfavored cnstomers] regarding prices 
prevailing on ‘California Street’ ’’; observed the absence 
of evidence in the record that Tri Valley would have given 
its lower prices to the unfavored buyers upon request; and 
referred to evidence in the record of special price lists for 
Safeway and First National Stores (both of whom are 
favored customers of Tri Valley) and testimony to the 
effect that ‘‘favored chains were notified as to the avail- 
ability of these prices, lower than contemporaneous list 
prices, and that other customers were not so notified.’’ 
R. XXTV, 2156-58.*° The Commission correctly found that 
Mr. Snyder’s testimony prior to remand (R. XV, 1318-19) 
also ‘‘makes plain that the lower prices were tailored to 
the requirements or demands of the favored chains.’’ R. 
XXIV, 2157. Further, as reflected by the Initial Decision 
(on remand) as adopted by the Commission, Tri Valley 
did not undertake through its price lists or otherwise to 
advise its eustomers that better prices were available on 
‘California Street.’’ Indeed, the price lists issued by Tri 
Valley made no mention of ‘‘California Street’’ prices. 
R. XXII, 1893-94. 

The Commission and its examiner properly concluded 
from the record that ‘‘[t]he low prices so obtained were 
clearly a result of the buying power of the chain stores, 
and it would be wholly unrealistic to hold that such prices 
were available to the smaller purchasers.’’ R. XXIV, 2158. 

Tri Valley’s view of the record and the ‘‘inferences’’ 
it wonld draw therefrom are predicated in large measure 
upon an unwarranted concept of the extent a seller’s goods 
must be made available under Section 2(a). In effeet, Tri 
Valley asserts that unavailability can be established only 
when the unfavored purchasers aggressively seek the lowest 
possible prices, either through haggling, coercion or other 
means, and thereafter it is shown that such purchasers 


20 As examples, the Commission specifically referred to the two 
special price lists (Commission Exhibits 223 and 225) and certain 
testimony of Mr. Snyder at R. XXVIII, 2607. 
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paid a higher price than their competitors on goods of 
like grade and quality. It is clear, however, that the ex- 
traction of discriminatory priees by such methods is pre- 
cisely the kind of conduet that Congress in enacting the 
amended Clayton Act sought to proseribe.2? See R. H, 
Macy €& Co., Inc. v. Pederal Trade Commission, 326 1°.2d 
445 (2d Cir. 1964); red Meyer, Inc. v. Federal Trade Com- 
mission, 359 12d 351, 363 n. 12 (9th Cir. 1966). Accept- 
anee of Tri Valley’s views on availability would ultimately 
result in the chains enhancing their already dominant yiosi- 
tion at the expense of the remaining wholesalers and inde- 
pendent firms. In earrying out the evident legislative 
intendment of Section 2(a), sellers should be required to 
make known to the entire trade the terms and prices under 
which they would sell their goods so that legitimate “bar- 
gaining’’ will not be eneumbered by sceret deals involving 
rebates, priee reductions and other forms of price conces- 
sions to some but not all purchasers, as found in the instant 
ease, 

We submit that suelt inferences as the Commission has 
drawn are amply supported by the reeord herein and are 
consistent with the amended Clayton Act read in the light 


*17Tn rejeeting Tri Valley's clatm that the buyer should keep 
abreast of the market quotations and seck out the lowest prices, 
the Commission stated: “Such a position on ‘availability’ does not 
aeecord with the view of that term or concept under Sections 2(d) 
and 2(e) of the amended Clayton Act. There the term ‘available’ 
has been interpreted to require some form of notification to the 
customer. In the Matter of Chestnut Farms Chevy Chase Dairy, 
53 F.T.C. 1050, 1059 (1957); Vanity Fair Paper Mills, Inc. v. 
Federal Trade Commission, 311 F.2d 480 (2d Cir. 1962).” R. 
SONTW,, BBG, ieee 

The Commission also observed in its opinion that “the broad 
design and purpose of the amended Clayton Act was to protect 
the small independent against the enormous purchasing power of 
the large chains. Individual negotiations, hike those shown here 
with the chains, would not be practical for the unfavored group. 
The smaller independents and many wholesalers are not equipped 
and they do not have the resourees to bargain on the same footing 
as the large chains. To construe the Act so as to require bargain- 
ing as a basis for priee equality would be to deny the proteetion 
of the Clayton Aet to small customers.” R. NNIV, 2158. 
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of its legislative history. The ‘‘inferences’’ or, more ac- 
eurately, speculation asserted by Tri Valley throughout its 
argument ignores much of the record and would require a 
construction of the amended Clayton Act in a manner 
incompatible with the legislative intendment.” Even if 
the ‘‘inferences’’ favored by Tri Valley also found some 
significant support in the record, we submit that they would 
not be controlling here, for the reasons and on the basis 
of the authorities set forth in the Commission’s first brief 
(filed in No. 18,125), at p. 31 n. 12. 

Attempting to excuse its admittedly discriminatory pric- 
ing activities, Tri Valley further argues (pet. supp. br. pp. 
22-23) that ‘‘the direct and proximate cause of probable 
injury to competition was the system of doing business on 
California Street and not Petitioner’s diseriminations’’ 
and suggests that the Commission should have found that 
others are to blame for that situation. Essentially, Tri 
Valley is contending that since others are engaged in similar 
activities, the Commission should not single out Tri Valley 
for corrective action. But see In the Matter of Fruitvale 
Canning Co., supra. 

These contentions, however, are irrelevant here. First, 
the Court has already deeided in the prior review proceed- 
ings that Tri Valley’s price discriminations had some meas- 
urable impact on resale prices. Tri-Valley Packing Asso- 
ciation v. Federal Trade Commission, 329 F.2d at 703. 
Seeond, the faet that ‘‘everybody is doing it’’ has long 
been held neither to constitute a defense by one engaged 


*2The majority of the Commission, contrary to Tri Valley’s 
innuendo (supp. br., p. 21), drew no inferences from the findings or 
investigation by a congressional subcommittee, vzz., Subcommittee 
No. 5 of the Select Committee on Small Business of the House of 
Representatives which issued a report entitled “Small Business 
Problems in Food Distribution.” H. Rep. No. 2234, 86th Cong. 2d 
Sess. (1960). The authorities relied upon by Tri Valley (supp. br. 
p. 5 n. 5) do not permit this Court to “look beyond the record and 
take judicial notice of the proeeedings and report of the Subcom- 
mittee,” as now requested by Tri Valley. While Tri Valley re- 
quested the Commission officially to notice such proceedings and 
report (R. XIV, 1173-77), it is clear that Tri Valley’s request was 
properly denied. In any event, Tri Valley is hardly aided by the 
portions of the proceedings and report on which it relies. 
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in the same activities nor to require the Commission to 
seek corrective action against others. Sec, ¢.g., Moog In- 
dustries, Inc. vy. Federal Trade Commisston, 355 U.S. 411 
(1958); Federal Trade Commission vy, Universal-Rundle 
Corp., 387 U.S. 244 (1967); United States v. Morton Salt 
Co., 338 U.S. 632, 647-648 (1950); Federal Trade Commis- 
sion v. R. I, Keppel & Bros., 291 U.S. 304, 312-13 (1934); 
Hills Bros. v. Federal Trade Commission, 9 F.2d 481, 485 
(9th Cir, 1926).9 


Hl. Consistent with the remand directed by this Court in No. 
18,125, the Commission properly determined that Tri 
Valley has failed to show that its lower prices were made 
to meet equally low prices of competitors within the 
meaning of Section 2(h) of the amended Clayton Act. 


The Commission’s disposition of the second issue on 
remand, which pertains to the Section 2(b) defense asserted 
by Tri Valley, fully comports with this Court’s mandate in 
No. 18,125, and is amply supported by the record. The 
Commission succinetly summarized the Court’s directions 
on this issue, as follows (Rt. XXIV, 2159) : 


The second issue npon which the court remanded this 
matter concerns the Section 2(h) defense and the stated 
‘threshold’? issue of whether or not Tri-Valley is en- 
gaged in meeting competitive prices within the meaning 
of the Section 2(b) proviso. Stated otherwise, it seems 
that the question is whether the alleged mecting of the 
so-called California Street market prices was in fact 
meeting ‘‘an equally low price of a competitor,’’ 2.¢.. 
a response to individual competitive demand rather 
than the meeting of prices on a systematic basis not 
contemplated by the proviso. Cf. Mederal Trade Com- 
mission v. Standard Oil Co., 355 U.S. 401 (1958). 


The Commission, considering the Court’s reasons for 
remanding, expressly constrned the Court’s mandate as 
making it ‘incumbent’? upon the Commission to determine 
not only whether Tri Valley’s price discriminations were 


23 See also p. 6, n. 3 of the Commission's brief in No. 18,125, 
wherein somewhat similar contentions of Tri Valley are treated. 
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made pursuant to or to meet an illegal pricing system, but 
also whether Tri Valley’s proof of meeting individual 
competitive demands satisfies the basie requirement estab- 
lished by the Supreme Court in Federal Trade Commission 
v, A. E. Staley Manufacturing Co., 324 U.S. 746, 759 (1945) 
(R. XXIV, 2161).%* The requirement laid down in Staley 
is that a seller, ‘‘who has knowingly diseriminated in priee’”’, 
must show the existenee of facts ‘‘which would lead a rea- 
sonable and prudent person to believe that the granting of 
a lower price would in faet meet the equally low price of a 
eompetitor.’’ 324 U.S. at 759. 

The Commission found on remand that while Tri Valley 
‘‘eonsistently discriminated in favor of chain store buyers, 
the reeord does not support a finding that either [Tri 
Valley] or its eompetitors were selling pursuant to a 
pricing system’’ (R. XXIV, 2160). In resolving the fur- 
ther question posed by the Court’s remand, namely, whether 
Tri Valley’s lower prices were in response to individual 
competitive demands, the Commission further held on the 
basis of the entire record, including the evidence adduced 
on remand, that Tri Valley had not sustained its burden, 
as defined in Staley, supra, on this question (R. XXIV, 
2145-46, 2159-63; R. XXII, 1894-98, 1908-11). 

Tri Valley argues that sinee the Commission did not 
question Tri Valley’s evidence that it was mecting com- 
petitive priees in the original proceeding, it is now pre- 
eluded from doing so in the remand proceedings (pet. supp. 
br. pp. 10-11, 25-29). This evidence consisted chiefly of the 
undoeumented statements of Tri Valley’s assistant sales 
manager that Tri Valley’s priee diseriminations were made 
to meet the prices of its competitors (R. XXIV, 2161-62; 
R. XXII, 1895-97). Tri Valley’s argument, however, mis- 
understands both the seope of the Commission’s funetions 
on remand and the Commission’s reasons for now finding 
Tri Valley’s proof insufficient. 


“Tt cannot be doubted that the seller has the burden of sustain- 
ing a Section 2(b) defense. Standard Oil Co. v. Federal Trade 
Commission, 340 U.S. 231 (1951); Federal Trade Commission v. 
A. E, Staley Manufacturing Co., 324 US. 746 (1945). See also 
the discussion and additional authorities found at pp. 39-41 of the 
Commission’s brief in No. 18,125. 
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First, this Court on the appeal from the original Com- 
mission’s decision never considered the question whether 
Tri Valley had sustained its burden under Section 2(h) of 
mecting individual competitive demands, because it desired 
the Commission {fo pass first upon the ‘threshold’? question 
of whether Tri Valley was meeting prices on a systematic 
basis or was responding to individual competitive demands. 
329 I. 2d at 706. It was thus entirely proper for the Com- 
mission on remand to reappraise ri Valley’s proof on 
meeting competition in light of the additional evidence in- 
trodueed in the remand proceedings (supra, pp. 14-17). 

Secondly, the Commission in its decision has fully given 
its reasons for now finding that Tri Valley has not sus- 
tained its burden with respect to meeting competitive prices. 
The Commission pointed ont (R. XXIV, 2162) that while 
the hearing examiner in his first initial decision found on 
the basis of evidence adduced by Tri Valley that the latter 
was meeting a market price, he also found that the evidence 
was insnfficient to establish that the discriminatory prices 
were to ineet individual competitive situations. Subsequent 
to the remand, the same hearing examiner again held that 
respondent’s proof was not adequate to show that its price 
reductions were made defensively to meet the prices of 
competing sellers in specific transactions. No finding was 
made this time, however, that Tri Valley was nevertheless 
meeting a market price.* 

The Conmmission agreed with the conclusion of the exam- 
iner as to the inadeqnacy of Tri Valley’s proof on meeting 


*5 As the Commission observed (R. XNIV, 2162): “Testimony 
addueed by respondent after remand in support of its argument 
that California Street prices were universally available, 1.e., that 
anyone ‘could buy merchandise on the general market levels as 
cheaply as California Street, anywhere in the country’, tends to 
distort the ‘California Street’ market concept originally presented 
by respondent in support of its argument that it was required to sell 
at lower prices to mect the price level in the California Street mar- 
ket. In view of this testimony and respondent's failure to present 
evidence as to the prices charged by its ‘California Street’ com- 
petitors, even though respondent asserted that these prices were 
carried in various publications, the hearing examiner quite under- 
standably did not find in his second initial decision that respondent 
was meeting a market price.” 
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competitive prices, since Tri Valley ‘‘failed completely’’ to 
satisfy its ‘‘burden of establishing that it was in fact acting 
defensively in response to lower prices of a competitor.’’ 
As the Commission further noted in part, ‘‘[a]side from 
the self-serving statements that [Tri Valley] was a price 
follower and not a price leader there is nothing in the 
record to show that respondent’s lower discriminatory 
prices were made in self-defense in response to competitors’ 
prices or offers’’. R. XXIV, 2162. 

Nor ean it be doubted that the Commission and the 
examiner properly gave no weight to the unsupported self- 
serving assertions of Tri Valley’s assistant sales manager 
in resolving the second remand issue, since ‘‘general testi- 
mony’’, without documentation or specific evidence, is in- 
sufficient to warrant a finding that a lower price was made 
in good faith to meet a competitor’s equally low price.” 
(R. XXIV, 2163). See Corn Products Refining Co. v. Fed- 
eral Trade Commission, 144 F. 2d 212, 217 (7th Cir. 1944), 
affirmed, 324 U.S. 726 (1945); Federal Trade Commission 
v. A. FE. Staley Manufacturing Co., 324 U.S. 746, 758-759 
(1945); Cf. Continental Baking Co., FTC Docket 7630 
(1863 )e3 


“6 “Tf it were,” as the Commission has observed, ‘any seller who 
may be discriminating in price, including those who were not 
meeting competitors’ prices, could successfully defend against a 
2(a) charge simply by claiming that competition forced them to 
discriminate” (R. XXIV, 2163). 

“7 In deciding that Tri Valley has not sustained its burden of 
establishing that its lower prices were made to meet individual 
competitive prices, the Commission has not receded in any way 
from its holding in its first decision that a seller’s affirmative duty 
under Section 2(b) requires the seller not only to prove that it 
reduced its prices in good faith to meet the equally low price of a 
competitor, but also to demonstrate the existence of facts which 
would lead a reasonable person to believe that the lower prices 
being met were lawful prices (see R. VI, 584-5). Since the Com- 
mission has now found, however, that Tri Valley has not estab- 
lished that it was meeting any individual competitive prices, there 
is clearly no need for the Commission to determine further whether 
Tri Valley has satisfied the burden of demonstrating that it had 
reason to believe the prices to which it was assertedly responding 
were lawful prices. 
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Tri Valley ou this appeal, however, argues that there is 
“implicit” in the ‘‘awareness’’ of the San Franciseo mar- 
ket conditions attributed to it (in the Coimmission’s findings 
prior to remand) ‘‘the notion that it had exercised due care 
in ascertaining conditions in the market inelnding competi- 
tors [sic] priees’’ and that further litigation of the matter 
is thus preeluded (pet. supp. br. p. 27). Apart from thie 
fuet that such ‘‘notion’’ was not included among the specific 
findings made by the Commission prior to remand, Tri 
Valley’s argument simply ignores the fact that the findings 
referred to dealt with the now discredited testimony of 
Mr. Snyder that Tri Valley was meeting competitive prices 
(supra). 

Furthermore, since one having the ‘‘awareness’’ of mar- 
ket conditions including competitors’ prices asserted by 
Tri Valley could also be well aware that it was not actually 
meeting in good faith specific lower prices of its competitor, 
Tri Valley’s failure to present the requisite documentation 
or evidence to support the general testimony of its assistant 
sales manager, Mr. Snyder, becomes highly § significant. 
JInasmuch as Tri Valley allegedly possessed such ‘‘aware- 
ness,’’ it necessarily follows that Tri Valley would have 
presented documentation or supporting evidence as fo its 
defensive meeting of specific lower prices of its competitors 
to satisfy its burden of proof under the Section 2(b) de- 
fense, if such documentation or specific evidence had been 
favorable to Tri Valley's claims. Therefore, far from 
being aided by findings or evidence of such ‘‘awareness’’ 
and even of ‘‘dne care’’ or ‘‘diligenee,’* Tri Valley’s in- 
explicable silence respecting such documentation or specific 
evidence strongly militates against the conclusory asser- 
tions made on its behalf that it was defensively meeting 
in good faith specific lower prices of its competitors. Sce 
United States ex rel. Bilokumsky v. Tod, 263 U.S. 149, 154- 
155 (1923); jar v. Doak, 61 F. 2d 566, 570 (7th Cir. 1932). 

The Commission, contrary to Tri Valley's broadside 
arguments (supp. br. p. 29), fully considered the testimony 
of Tri Valley's witness, Mr. Snyder, in deciding the second 
remand issue. As accurately retlected by the Commission's 
present findings and separate opinion, the sum total of Tri 
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Valley’s evidence on the ‘‘threshold’’ issue consists of con- 
clusory, self-serving statements that his company was meet- 
ing competitive market prices. His testimony, as noted, is 
general in nature and wholly unsupported by documentation 
or specific evidence as to the prices of competitors actually 
being met. 

Mr. Snyder’s testimony as to Tri Valley’s general policy 
of meeting only competitive pricing practices is refuted by 
Commission Exhibits 223, 224 and 225 and the testimony 
addueed in connection therewith, showing that Tri Valley 
developed special price lists in dealing with two favored 
ehain store purchasers. Tri Valley failed to present through 
Mr. Snyder or anyone else the particular competitors who 
had the same prices or lower prices contained in the special 
price lists. Additionally, Commission Exhibits 216, 217, 
218 and 219, which Mr. Snyder was unsuecessful in explain- 
ing away, show that Tri Valley did not meet competitive 
prices with respeet to the sale of tomato paste. 

The evidence adduced before and after remand, as noted 
more fully under Point II of this argument, amply supports 
the findings of the Commission and its examiner that there 
was no ‘California Street market’’ as distinguished from 
markets outside of California. Mr. Snyder testified °° gen- 
erally that in certain (unspecified) instances customers may 
obtain lower prices if they weren’t on ‘‘California Street’’ 
(R. XXII, 1896; R. XXVIT, 2453). But no evidence was 


°8 And in language apropriate here, this Court observed in Fred 
Meyer (359 F.2d at 360-61): 


This instance merely points out two factors common to Com- 
mission proceedings and to our review of them. First, those wit- 
nesses in possession of the most enlightening evidences are usually 
representatives of respondents or potential respondents, who have 
an interest in revealing only what they must and in volunteering 
nothing. Second, application of the Commission’s reserve of ex- 
pertise to this sometimes painfully extracted testimony may pro- 
duce conclusions, and valid conclusions, quite different from those 
which an uninitiated fact-finder might reach. And, of course, the 
Commission and its Hearing Examiner are closer to the facts than 
we are, and we cannot discount the justifiable effect which weak 
and evasive responses, apparent even on the face of this cold 
record, may have had on them. 
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introdneed showing that Mr. Snyder’s general deseription 
of “California Street’? practices were followed by com- 
petitors. And, as previously noted, several wholesalers 
testified that they never heard of ‘California Street prices’? 
until their appearance at the administrative hearing (R. 
XXIV, 1896). 

It is submitted that the Commission and its examiner 
properly weighed the credibility of the witnesses *” and 
were not arbitrary in refusing to place any eredenee in 
Tri Valley’s Seetion 2(b) defense. These matters, there- 
fore, are precluded from consideration upon judicial review. 
See the discussion and anthorities contained at p. 31, n. 12, 
of the Conmnission’s brief in No. 18,125. 


IV. Consistent not only with the remand directed by this 
Court in No, 18,125 hut also the Supreme Conrt’s deci- 
sion in the related ease of Federal Trade Commission vy. 
Fred Meyer, Inc., 390 U.S. 341 (1968), and the Modified 
Fina] Deeree subsequently issued by this Court in that 
ease, the Commission properly determined that Tri 
Valley has violated Seetion 2(d) of the amended Clayton 
Aet. 


The Commission and its examiner properly concluded 
on remand that Tri Valley has violated Scetion 2(d) of the 
amended Clayton Aet, 15 U.S.C. § 13(d), by paying adver- 
tising and promotional allowances to some customers with- 
ont making such allowances available on proportionally 
equal terms to all other customers competing in the dis- 
tribution of Tri Valley’s products. It is not disputed that 
Tri Valley paid advertising and promotional allowances 


2 In weighing the credibility of witnesses, the trier of the fact 
may consider the demeanor of the witnesses, the probability or 
improbability of their testimony, inconsistencies, patent omissions 
and diserepancies in their testimony, their interest in the outcome 
of the case and relationship to the litigants. This is true even 
if the testimony of the witness is uncontradicted. Young Ah Chor 
v. Dulles, 270 F.2d 888 (9th Cir. 1959); Joseph v. Donover Com- 
pany, 261 F.2d 812 (9th Cir. 1958); Seletos v. Commissioner of 
Internal Revenue, 254 F.2d 794 (Sth Cir. 1958). These standards, 
as reflected by the Commission’s decision and the supporting record, 
were plainly followed in this case. 
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to Central Grocers, Ine., of Boston, Mass., and Fred Meyer, 
Ine. of Portland, Oregon, but to no others in those areas 
(pet. supp. br. pp. 12, 15).*° 

The Commission’s findings and conclusions are consistent 
with the Court’s mandate in No. 18,125, wherein the Court 
set aside the findings, conclusions and order of the Com- 
mission respecting the Seetion 2(d) violations but directed 
(329 Fi 2d at 710): 


As we have remanded this eause for further proceed- 
ings with regard to other matters we think it appro- 
priate to afford the Commission on such remand, the 
opportunity of ealling attention to evidence presently 
in the record, or of produeing additional evidence, 
which will overcome the present seeming or actual, 
lack of factual support for the section 2(d) charges 
as discussed above. 


A. The allowances to Central Grocers 


Tri Valley does not question the fact that it granted 
allowances to Central Grocers under an arrangement which 
had not been made available to Standard Grocery and Food 
Centre Wholesale Grocers, who were competitors of Central 
Grocers and purchased goods from Tri Valley at approxi- 
mately the same period of time. Tri Valley does take issue 
(pet. supp. br. p. 32) with the Commission’s finding (R. 
XXIV, 2166) that the allowanee was given to promote a 
general line of produets. It claims, without elaboration, 
that this finding is contrary to the evidence which shows 
that the payments were made on the number of eases of 
eanned fruits purehased. However, as the Commission 
pointed out (R. XXIV, 2168), this finding is amply sup- 


8° The examiner’s Initial Decision (on remand) contains specific 
findings and conclusions, together with references to the Court’s 
opinion in No. 18,125 and the suporting evidence of record, 
sustaining the Section 2(d) charges (R. XXII, 1876-79, 1881-85, 
1898-1903, 1911-1913, 1911-15). The factual findings and con- 
chisions were essentially adopted in their entirety by the Com- 
mission which, in its separate opinion, has discussed the matter 
further (R. XXIV, 2145-47, 2146-67, 2168). 
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ported hoth by the testimony of Tri Valley’s own official 
and by the stipulation of its counsel (R. XVIIT, 1488-1489; 
Poe Vill, 2531). 

The controlling fact here is that Tri Valley’s arrange- 
ment for the payment of allowances based on any produet 
purchased from Tri Valley’s general line was made avail- 
able to Central Grocers but not fo Standard Grocery, Food 
Centre Wholesale Grocers or, indeed, any other wholesaler 
in the Boston area in approximately the same period of 
lime. As the arrangement contemplated the payment of 
allowances on Tri Valley’s general line of products, the 
Commission properly considered the particular products 
pureliased from Tri Valley by Central Grocers, Standard 
Grocery and food Centre Wholesale Grocers as irrelevant. 
Tt is sufficient and undisputed that these three wholesalers 
in the Boston area were customers of Tri Valley at approxi- 
mately the same time that the latter was making payments 
to Central Grocers under such arrangement. See Moog 
Industries, Ine. v. Federal Trade Commission, 238 F. 2d 43, 
50’ (Sth Cir. 1956), aff’d per curiam, 355 U.S. 411 (1958). 

Tri Valley fails to demonstrate the manner in which any 
finding allegedly ‘‘conflicts with the Jaw of the ease’? (pet. 
supp. br. p. 32). Nothing in the Court's opinion in No. 
18,125 supports Tri Valley’s broad contentions. Unlike the 
sitnation with respect to the Section 2(a) charges, this 
Court not only vacated the order but also the findings and 
conclusions with respeet to the Section 2(d) charges.*’ The 
Court thus made it clear that further findings must be 
made and additional evidence conld be adduced with respeet 
to the latter charges. 

The Commission and its examiner, for the reasons more 
fnlly discussed in the findings (R. NXT, 1911-1913), prop- 
erly viewed the Court’s opinion in No. 18,125 as permitting 


31 Many of the same arguments made under part I of this argu- 
ment, supra, respecting the propricty of the Commission adducing 
further evidence and making further findings and the inapplica- 
bility of the law of the case doctrine likewise would apply here if 
Tri Vallev’s broad contentions as to the limited scope of the 
remand coneerning the Section 2(d) charges were deserving of 
more serious consideration. 
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the Commission to adduee further evidence and make fur- 
ther findings in accordance with the criteria set out in the 
opinion at 329 F. 2d at 707-708. Surely, the Court’s mandate 
did not proseribe the Commission from addueing further 
evidence regarding others who were not accorded allow- 
ances. This would inelude evidence respecting Food Centre 
Wholesale Grocers, a wholesaler in the Boston area, as well 
as ‘‘another retailer’’ (apparently Safeway Stores, Inc.) 
in the Portland area discussed below. Zdanok v. Glidden 
Co., supra, upon which Tri Valley relies (pet. supr. br. pp. 
32-33), is clearly inapposite here. 


B. The allowances to Fred Meyer 


With respect to the Portland area, Tri Valley challenges 
the finding of discrimination against Safeway because of 
the failure to make available to the latter the allowances 
given to Fred Meyer, Ine., to promote the sale of Tri 
Valley’s canned peaehes, the product involved in Fred 
Meyer’s coupon book program.** The finding is alleged 
to be deficient since ‘‘these customers did not buy peti- 
tioner’s promoted products at approximately the same 
time’’ and inasmuch as ‘‘there is no evidence showing that 
market conditions had remained essentially the same dur- 


22 The same transactions involving Tri Valley and Fred Meyer, 
as well as the latter’s eoupon book program have already been 
eonsidered in the ease of Fred Meyer, Inc. v. Federal Trade Com- 
mission, 359 F.2d 351, 362 (9th Cir. 1966), rev’d in part, 390 
U.S. 341 (1968). There, the relationship between the free goods 
given Fred Meyer upon the redemption of the coupons was 
found so disproportionate as to render this portion of the pro- 
motion scheme a priee diserimination under Section 2(a), while 
other aspects of the matter were considered with respect to the 
Seetion 2(d) violations. In the light of this Court’s opinion in 
Fred Meyer, supra, 359 F.2d at pp. 361-362, as well as the authori- 
ties diseussed, supra, in Point I of this argument, we submit that 
the Commission in the present case properly followed the Court’s 
ruling in Fred Meyer as to the same matters. See the Com- 
mission's discussion of this matter in its opinion (R. XXIV, 2168). 
Contrary to Tri Valley’s view (pet. supp. br. p. 31), Morand 
Bros. Beverage Co. vy. National Labor Board, supra, does not 
require a different result. 
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ing the period that clapsed between Safeway’s last pur- 
chase made on April 1, 1957, and Fred Meyer’s promotional 
eampaign which began on September 1 of that year.’’ Pet. 
supp. br. pp. 32-83. Both Fred Meyer and Safeway were 
retail customers of Tri Valley who competed in the Port- 
land area in the distribution of sneh peaehes but Tri Valley 
neither offered nor paid promotional allowances on pro- 
portionally equal terms to Safeway in that area (R. XXTI, 
1898-1900; i. AX1V, 2166). 

The salient facts are that both Fred Meyer and Safeway 
purchased canned peaches of like grade and qnality from 
Tri Valley at approximately the same time that Tri Valley 
and Fred Meyer were negotiating on a contractual arrange- 
ment respecting the Jatter’s coupon book program (Com- 
nission [xhibits 10, 11, 31-33). Noting the date of the 
conpon committee approval which is shown in Commission 
Exhibit 11 as Febrnary 27, 1957, the Commission properly 
found (R. XXII, 1900 n. 38): 


[I]t is apparent that negotiations between Tri Valley 
and Fred Meyer concerning participation in the 1957 
coupon program oceurred prior to the end of February 
1957. Safeway was a customer of Tri Valley in the 
purchase of canned peaches from Jannary through 
March of 1957, at about the time Fred Meyer was also 
a customer of respondent in peaches of the same grade 
and quality, and at the time when negotiations were 
under way for participation in the 1957 hook program. 


Tt is not significant that Fred Meyer’s 1957 promotional 
campaign began in September of that year while Safeway’s 
last pnrehase of canned peaches from Tri Valley occurred 
in April 1957. Simee ‘‘here the sales are of single, fairly 
standardized item widely sold in the area, and recur fre- 
quently during the years involved,’’ Tri Valley's conten- 
tions must fail, Fred Meyer, Ine. v. Federal Trade Com- 
mission, 359 F.2d at 357, distingnishing Afalanta Trading 
Corp. v. Federal Trade Commission, 258 F. 2d 365 (2d Cir. 
1958). 

We submit that the Section 2(d) violations fonnd by the 
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Commission are sufficient to sustain the Commission order.** 
Nonetheless, a further matter merits discussion here. 
Although neither briefed nor even cited by Tri Valley, 
the latter has squarely placed in issue on this appeal the 
decision of the Snpreme Conrt in the related case of Fed- 
eral Trade Commission v. Fred Meyer, Ine., 390 U.S. 341 
(1968), reversing in part, 359 F.2d 351 (9th Cir. 1966). 
We have shown, as more fully discussed in our Counter- 
statement of the Case, that that decision as well as the 
Modified Final Decree issued by this Court in that ease are 
pertinent here and warrant reconsideration of this Court’s 
prior ruling in No. 18,125, insofar as it requires a showing 
of funetional competition with respeet to the Section 2(d) 
violations. Indisputably, this matter 1s appropriate for 
review here. See White v. Higgins, supra, 110 F. 2d at 318. 
In Pred Meyer, the Supreme Court held that it is not the 
wholesalers themselves, but their retailer customers, who 
are the seller’s ‘‘eustomers’’ within the meaning of Section 
2(d) and to whom the seller must make its promotional 
payments available.** In remanding the ease ‘‘for further 


33'The sufficiency of the Section 2(d) violations found by the 
Commission to support an order has in fact been admitted by Tri 
Valley’s counsel, who stated (R. IX, 807-808): 


[I]t’s my understanding of the case that theoretically proof 
of one or two violations is sufficient to sustain the Commis- 
sion’s charges, a prima facie case is made, and no rebuttal of 
that prima facie case is made, and for that reason I see 
nothing—it would be oppressive, it seems to me, Your Honor, 
if that’s all the Commission need do, to take us all over 
northern Oregon, Washington, and other areas, in order to 
prove their case. 
34In view of the Supreme Court’s decision in Fred Meyer, the 
Commission has proposed to amend its published “Guides For 
Advertising Allowanees and Other Merchandising Payments and 
Services; Compliance with Sections 2(d) and 2(e) of the Clayton 
Act, as Amended by the Robinson-Patman Act,” 16 C.F.R. 240.1 
et seq. The proposed amendments, together with a notice of 
opportunity to present written views, suggestions or objections, 
have been published, 33 Fed. Reg. 10616 (July 25, 1968). The 
written submissions received from interested parties are now 
under consideration by the Commission and its staff. A review 
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proceedings,’’ that Court reversed the judgment of this 
Court “insefar as it held that the promotional allowances 
granted Meyer by Tri Valley and Idaho canning did not 
violate §¢2(d)’’ Gitalies supplied). 390 U.S. at 358. 

Significantly, the same transactions and essentially the 
same evidence respecting Tri Valley’s participation in 
Fred Meyer’s coupon book program were involved in 
the ’red Meyer case as in No. 18,125. This is refleeted by 
{he opintons and records in those cases. The findings and 
evidence in the present ease inelude those reviewed in No. 
18,125** and, as noted, certain additional evidence. It 
would be anomalous, therefore, for this Court in this later 
proceeding to reach a result not in accord with that in the 
now coneluded red Meyer case. 

As the Commission has noted in its opinion after remand 
(It, SEXTYV, 2167) : 


There were other direct customers of Tri Valley pur- 
chasing products of like grade and quality at or about 
the same time such products were purchased by the 
favored customers receiving the special advertising or 
promotional allowances. The court, however, as to the 
Boston area, ruled that such other customers, who in 
that instanee were retailers, were not entitled to treat- 
ment comparable to that accorded Central Grocers, 
beeause they were not in functional competition with 
the wholesaler. (3829 IF. 2d at 709.) In regard to the 
Portland area, as noted above, the court similarly held 
that Iludson House, which is prineipally a wholesaler, 
was not in functional competition with Fred Meyer, the 
favored retailer. (329 I. 2d at 709-710.) [Italics sup- 
phied.] 


of the proposed amendments reflects that there are no inconsisten- 
cies in the positions being asserted on the Commission's behalf in 
this brief. 

35 Further, the Commission's bricf in No. 18,125 at pp. 18-24, 
59-63, sects forth and discusses in considerable detail the evidence 
and prior findings of the Commission respecting the Section 2(d) 
charges. 
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While the Commission’s findings and conelusions after 
remand were necessarily drafted in the light of this Court’s 
opinion in No. 18,125, we submit that the above italicized 
portion of the Commission’s opinion finds ample support 
in the evidence of record and, in considerable part, the 
Initial Decision (on remand) as adopted by the Commis- 
sion. Sinee violations of Section 2(d) have been estab- 
lished apart from the evidence disregarded by this Court 
in No. 18,125 prior to the Fred Meyer decisions, the Court 
need only consider the latter evidence for the purpose of 
appraising the scope of the relief sought by the Commission 
in the hereinafter proposed modification to the Commis- 
sion’s present order to cease and desist order, as discussed 
below under Point V of this argument. 


V. The modified order proposed herein is reasonably related 
to the violations of law found by the Commission and 
conforms to the Supreme Court’s decision in Fred Meyer 
and the Modified Final Decree subsequently issued by 
this Court in that case. 


The Commission’s present cease and desist order, as 
noted in the Counterstatement of the Case, differs from 
the one previously set aside by this Court in that it is 
narrower in scope with respect to the prohibition against 
Section 2(d) violations. 

Reeognizing that this Court in its opinion had expressed 
a need for limiting the order with respect to the Section 2(d) 
violations, the Commission in its opinion on remand directed 
a narrowing of the form of order for those violations. 
R. XXIV, 2167. Accordingly, paragraph 2 of the Commis- 
sion’s present order, which pertains to the Section 2(d) 
violations, proscribes, inter alia, ‘‘the paying or contracting 
for the payment of anything of value to or for the benefit 
of respondent’’ when made ‘‘ pursuant to a specially tailored 
or negotiated arrangement.’’ The latter phrase is not con- 
tained in the order set aside by this Court or the one subse- 
quently recommended in the hearing examiner’s Initial Deci- 
sion (onremand). Compare R. VI, 578 and R. XXII, 1916-17 
with R. XXIV, 2147. 


The present order, therefore, is clearly more favorable 
to Tri Valley than the one set aside in No. 18,125 or sub- 
sequently recommended by the hearing examiner. None- 
theless, ‘Tri Valley challenges the breadth and scope of the 
Comnission’s present order on the same grounds asserted 
im the prior review proceedings in this Court with respeet 
to the first (and now superseded) Commission order. Tri 
Valley’s objections (as incorporated by referenee in its 
supplemental brief, at p. 33) are adequately disposed of 
at pp. 65-75 of the Commission’s brief in No. 18,125 and, 
additionally, in the Commission’s opinion on remand (R. 
XXIV, 2167) so as to obviate further discussion here. 

Further modifieation of the Commission’s present order, 
however, now is desired in the light of the subsequent 
decision of the Supreme Court in the related Fred Meyer 
ease and the Modified Final Deeree thereafter issued by 
this Court in that case (No. 18,903)2° That decision as 
well as the subsequent Modified Final Deeree in that case, 
as discussed in the Counterstatement Of The Case, has 
rendered inappropriate paragraph number 2 of the present 
Commission order in the mstant case. 

Seetion 11(d) of the amended Clayton Act, 15 U.S.C. 
§21(d), provides that upon the filing of the record the 
reviewing court acquires exclusive jurisdiction of the mat- 
ter. Sinee the record already had been filed herein when 
the Supreme Court ruled in Fred Meyer, the Commission 
has been without jurisdiction to modify the present order 
mm accordance with that ruling or, indeed, the subsequent 
Modified Final Deeree of this Court in that case. While 
the Commission thus has not been able to take formal 
action to modify the order, it has formally considered the 
matter and determined the form of modified order which it 
believes should be entered in this ease. The modification 
desired by the Commission consists of adding to the present 
language of paragraph 2 of the order the phrase ‘‘ineluding 


86 The said Modified Final Deeree, which sets forth the Com- 
mission’s modified order to cease and desist order affirmed and 
enforeed therein, is reproduced in the Appendix to this brief. 
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customers who do not purchase directly from respondent’’ 
so that the order after modification will read in its entirety 
as follows: 


Ir Is OrpEreD that respondent, Tri Valley Growers, 
a corporation, and its officers, representatives, agents 
and employees, directly or through any corporate or 
other device in, or in connection with, the sale of food 
products in commerce, as “‘commerce’’ is defined in 
the amended Clayton Act, do forthwith cease and 
desist from: 


1. Discriminating in the price of such products of 
like grade and quality by selling to any purchaser 
at net prices higher than the net prices charged 
any other purchaser who, in fact, competes with 
the purchaser paying the higher price or with 
customers of such purchaser. 

2. Paying or contracting for the payment of any- 
thing of value to or for the benefit of any cus- 
tomer of respondent, pursuant to a_ specially 
tailored or negotiated arrangement, as compen- 
sation or in consideration for any services fur- 
nished by or through such customer, in connec- 
tion with the offering for sale, sale or distribu- 
tion of any of respondent’s products, unless such 
payment or consideration is made available on 
proportionally equal terms to all other customers 
of respondent, including customers who do not 
purchase directly from respondent, who compete 
in the distribution of such products with the 
favored customer. 


It is requested that the Court modify the present order 
of the Commission as shown above.** 


87 This request is similar to that made by the Commission in 
its brief in this Court in Clairol Incorporated v. Federal Trade 
Commission, No. 21,235, which involves issues as to Section 2(d) 
of the amended Clayton Act, 15 U.S.C. § 13(d), and an appropriate 
modification of a Commission cease and desist order issued prior 
to the Supreme Court’s decision in Federal Trade Commission v. 
Fred Meyer, Inc., supra. 
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CONCLUSION 
Wherefore, the Commission’s present order should be 
modified by the Court as requested and affirmed and en- 
forced as so modified.” 


Respectfully submitted. 


James Mcl. Henxperson, 
General Counsel 


dig 183, “SMB, 
Assistant General Counsel 


GeraLp Harwoon, 
Tlaroup D. Ruynxevance, Jr. 
Attorneys 
Attorneys for the Federal Trade Commission 


Washington, D.C. 
January, 1969 


%8To the extent that the order of the Commission * * * 1 
affirmed, the court shall thereupon issue its own order commanding 
obedience to the terms of such order of the Commission * * *." 
Clayton Act, Sce. 11(c). 38 Stat. 734, as amended July 23, 1959, 
73 Stat, 243" 15 U.S.C. § 21(c). 
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APPENDIX 
Filed Oct. 8, 1968 Wim. B. Luek, Clerk 


United States Court of Appeals 
for the Ninth Circuit 
No. 18,903 
Frev Mrver, Ixc., et al., Petitioners. 
Vv. 
FeperaL Trapn Commission, Respondent. 
Mopirtep Itxau Decree 


This Court on July 1, 1966, pursuant to petition filed by 
petitioners herein, having issued its ‘Final Decree’’ 
modifying, and aftirming and enforeing as so modified, the 
order to cease and desist issued against petitioners on 
July 9, 1968, by the Federal Trade Commission, respond- 
ent herein, in a proceeding before it entitled ‘In the Matter 
of red Meyer, Inec., a corporation, and Fred G. Meyer and 
Karle A. Chiles, individnally and as officers of said corpora- 
tion, Docket No. 74927’; and the Snpreme Court of the 
United States on March 18, 1968, pursuant to petition filed 
by respondent, having issued its opinion and judgment re- 
manding the case to this Court with instructions to remand 
it to the Commission for further proceedings in conformity 
with the opinion; and this Court on May 16, 1968, having 
issued its mandate remanding the case to the Commission 
for further proceedings in conformity with the opinion of 
the Supreme Court of the United States; and the Commis- 
sion on June 13, 1968, in accordance with said mandate, 
having issued its modified order to cease and desist in 
conformity with the opinion of the Supreme Court, and 
on August 14, 1968, having certified to this Court a copy of 
said modified order to cease and desist, reading as follows: 


It Is Orperep that respondent Fred Meyer, Inc., a 
corporation, its officers, agents, representatives and 
employees, and Fred G. Meyer and Earle A. Chiles, 
individually and as officers of and in connection with 
activities related to the business of respondent Fred 
Meyer, Ine., in connection with the offering to purchase 
or purehase by or on behalf of respondent Fred Meyer, 
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Inc., in commerce, as ‘‘commerce’’ is defined in the 
amended Clayton Act, of prodnets for resale in outlets 
operated by respondent Fred Meyer, Inc., do forth- 
with cease and desist from: 


Knowingly inducing, or knowingly receiving or 
accepting, im eonnection with any promotional 
scheme consisting of distribution of coupons, to and 
return of coupons by consumers in connection with 
the purehase by consumers of products offered for 
resale in retail outlets of respondent Fred Meyer, 
Ine., or in connection with any comparable scheme, 
and discrimination in the price of such products by 
directly or indirectly indueing, receiving or accept- 
ing from any seller a net priee respondents know or 
should know is: 


(a) below the net price at whieh such products 
of like grade and quality are being sold by such 
seller to any other purchaser with whom respond- 
ent Fred Meyer, Inc., competes, or with whose 
customer or eustomers said respondent competes 
and 

(b) not a price differential which makes only 
due allowance for differences in the eost of man- 
ufacture, sale or delivery resulting from the dif- 
fering methods or quantities in which products are 
sold and delivered by such seller and 

(e) not a price change in response to changing 
conditions affecting the market for or marketabil- 
ity of such produets, such as but not limited to 
actual or imminent deterioration of perishable 
goods, obsolescence of seasonal goods, distress 
sales under eourt process, or sales in good faith 
m discontinuance of business in the goods con- 
eerned and 

(d) not a price made in good faith to meet an 
equally low price of a eempetitor of the seller. 


For the purpose of determining ‘‘net price’? under 
the terms of this order, there shall be taken into ac- 
count all discounts, rebates, allowances, deductions, 
or other terms and conditions of sale by which net 
prices are effected. 

Ir Is FurtHer Orperep that respondent Fred Meyer, 
Inc., a corporation, its officers, agents, representatives 
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and employees, and Fred G. Meyer and Karle <A. 
Chiles, individually and as officers of and in conncetion 
with activities related to the business of respondent 
Fred Meyer, Inc., directly or through any corporate 
or other device in or in connection with any purchase 
by or on behalf of respondent Fred Meyer, Ine., im 
commeree, as ‘commerce’? is defined in the Federal 
Trade Commission Act, of produets for resale in out- 
lets operated by respondent Fred Meyer, Ine., do 
forthwith cease and desist from: 


Indueing or receiving anything of any valne from 
any supplier as compensation for or in consideration 
of advertising, promotion, or display services or fa- 
cilities furnished by or through Fred Meyer, Inc., in 
connection with any promotional scheme consisting of 
distribution of coupons to and return of coupons by 
consumers im connection with the purchase by con- 
sumers of prodnets offered for resale in retail outlets 
of respondent Fred Meyer, Inc., or in connection with 
any comparable program, or in conneetion with any 
actual or purported promotion or special sale of par- 
ticular products to be condueted by or on behalf of 
respondent Fred Meyer, Inc., when respondents know 
or should know that such compensation or considera- 
tion is not being offered or otherwise made available 
by sueh supplier on proportionally equal terms to all 
of its other customers, including retailer customers 
who do not purchase direetly from such supplier, who 
compete with respondent Fred Meyer, Inc., in the sale 
of such suppher’s products. 


Now, Trererors, It Is Heresy Orperep, ApDJUDGED AND 
Decreep by the Court that said modified order to cease and 
desist issued by the Commission on June 18, 1968, be and it 
hereby 1s, affirmed, that petitioners be, and they hereby 
are, ordered to obey and comply with said modified order, 
and that the aforesaid ‘‘Final Deeree’’ issued by this 
Court on July 1, 1966, and it hereby is, heneeforth super- 
seded by this Modified Final Deeree. 


/s/ Gytpert H. JeRtBerc 
/s/ Bex C. Duxrway 
/s/ Rocer D. Fouey 


as WU. S. GOVERNMENT PRINTING OFFICE. 1968—-329 sin/ses 


